Fall-Winter 2008 An Important Decision From the Courts
THE ADMISSIBILITY OF THE HORIZONTAL GAZE NYSTAGMUS TEST

If you are in law enforcement or prosecution, you are probably aware of the decision by the Illinois Supreme Court last fall regarding the admissibility of one of the Standardized Field Sobriety Tests, the Horizontal Gaze Nystagmus (HGN) Test. If you are from elsewhere in the highway safety community, you may be generally familiar with HGN as “that eye test” officers perform on the road-side during a DUI investigation. This particular test has been part of
DUI investigations for the last twenty years, along with the walk and turn and one leg stand tests. While these other two tests have been accepted by the courts with little problem, the same cannot be said of the HGN. Even within the state of Illinois, discrepancy has existed as to whether evidence of the HGN test is admissible in the courts. The Illinois Supreme Court finally weighed in on the issue last fall in the case of People v. McKown. They found that before HGN can be admissible at trial, it must satisfy a foundational burden specific to scientific  evidence, to show that the test is commonly accepted in the relevant community. This is called the Frye standard of admissibility. The Court also ordered that the trial court in Peoria County hold this hearing.

WHAT IS HGN?
HGN is nothing more than a visible, physiological sign of impairment not unlike staggered gait or slurred speech. There is no mystery to HGN. Either you see it or you don’t, and, excluding a few rare exceptions, if you see it the person is impaired. Nystagmus is the involuntary jerking of the eye. The HGN test assesses different aspects of eye movements. The eye movement system includes not only the muscles that actually move the eyes within the head, but also the nerve centers that control those muscles, as well as the brain, which coordinates and integrates sensory inputs and the neurological signals. What typically happens with certain drugs of impairment, such as alcohol, is that these processing centers become compromised; they become affected so that they will not process information properly anymore, thus producing the specific eye movements observed during the HGN test.

Nystagmus is not just an indicator of impairment, it is impairment. Eye movements relate directly to driving, and they are very important for driving. For example, you are constantly scanning the road in front of you looking for on-coming traffic and traffic signals. If you do not scan your eyes across the road, it is difficult to identify the presence of traffic, pedestrians or signs. The same is true for rear view mirrors, side mirrors and dash board indicators.

While HGN provides only part of the evidence that leads to an arrest decision, officers report that they rely heavily upon it. HGN enables them to detect the presence of an impairing substance even in individuals who have developed sufficient tolerance that other behavioral clues are minimal. The absence of nystagmus can protect the innocent or non-impaired driver who for some reason is unable to perform balance and walking tests but who has not ingested any alcohol or drugs and is not impaired for driving.

There are three signs that an officer looks for in each eye when conducting the HGN test: lack of smooth pursuit, distinct and sustained nystagmus at maximum deviation and onset of nystagmus prior to 45 degrees. With some rare exceptions, people who are not under the influence of alcohol, depressants, inhalants or dissociative anesthetics will easily “pass” this test. A properly trained police officer will know how to distinguish such eye movements.


THE RESISTANCE TO HGN IN COURT
So why has this test met with so much resistance, as opposed to the other two SFSTs? The simple answer is that it is our human nature to suspect something we do not understand. Everyone has seen a drunk at some point in time. We have seen the person who sways as they stand, trips over their own feet as they walk or fumble through their wallet as they pay their bar tab. We all have heard the slurred speech and smelled the odor of an alcoholic beverage. We understand these things as signs of alcohol impairment. But beyond seeing a person’s bloodshot, glassy eyes, who, but a DUI investigator, optometrist or other optical-related medical professional, has examined a person’s eyes and has seen the phenomenon we call HGN? Would the average lay person understand what they are seeing if they did observe it?

Further, the defense has fought hard to keep this test from becoming routinely accepted by the courts. Why? The three components of HGN are relatively insensitive to one’s experience with alcohol or other drugs. An inexperienced user of alcohol would exhibit the indicators at similar levels to an experienced user. With rare exception, no conditions other than impairment with alcohol and other specific types of drugs will produce exactly the type of eye movements associated with such impairment when assessed with the HGN test. This is something the defendant cannot “beat”. A “professional” drinker may be able to successfully complete the walk and turn and one leg stand with no problem, even with a BAC well above the legal limit. However, a known consequence of alcohol consumption is that it will affect how the nerves within the cerebellum and brain stem communicate with one another. The cerebellum is an important factor in this equation as it is responsible for integrating sensory perception and motor control. The functioning of both the brain stem and cerebellum are completely involuntary.
A person under the influence of alcohol is not able to control the abnormal eye movements that have come to be known as nystagmus.

THE HGN FRYE HEARING AND THE RULING
After the Illinois Supreme Court Ruling, Peoria County conducted the requested Frye hearing. The purpose of this hearing was to determine whether the HGN test is generally accepted in the scientific community as a reliable indicator of alcohol impairment. Preparation for this hearing required the review and understanding of over 2,000 pages of research and studies into the reliability of the HGN as a roadside sobriety test and the scientific basis for HGN. Ultimately, the state called four witnesses: two medical experts and two law enforcement experts.

The medical experts were two individuals who have been involved in numerous hearings of this type across the country. Dr. Karl Citek is an optometrist with a PhD in vision science. He has conducted studies into and published peer review articles on HGN. He also speaks nationally on the topic. Dr. Zenon Zuk was a staff physician for the city of Los Angeles jail system, where he learned about the HGN test and learned how to perform and interpret the results. Thomas Page is retired from the Los Angeles Police Department, where he served Officer in Charge of the LAPD Drug Recognition Expert (DRE) Unit. He also has taught HGN and DRE techniques around the world and serves as an expert witness on these topics. Master Sergeant Tony
Lebron is a 24 year veteran of the Illinois State Police and is a Drug Recognition Expert.

Over the course of several months, the judge heard from these experts and from defense witnesses, in order to satisfy the Supreme Court mandate. Following the testimony, both the state and defense submitted case law, studies, published articles and written briefs for the judge to consider. After reviewing all of this information and persuasive authority, the trial court judge ruled in favor of the state: The HGN test is generally accepted as a reliable indicator
of alcohol impairment and is admissible in court.

IDOT/DTS INVOLVEMENT
IDOT/DTS realized the importance of a successful outcome in this hearing from the beginning. Within days of the Illinois Supreme Court issuing their decision, the Traffic Safety Resource Prosecutor contacted the prosecutors handling the hearing to offer assistance. With the aid of a paralegal from the Office of Chief Counsel, all the relevant scientific studies and articles on the subject were collected and reviewed. The witnesses mentioned above were contacted and their participation was confirmed. As traffic safety resource prosecutor, I assisted the local prosecutors in preparing for the case by providing all the information that was collected and with preparing the witnesses for the hearing. I also assisted with writing the brief that was submitted to the judge after the testimony was completed. IDOT/DTS was also generous in offering financial assistance by paying for the expert fees associated with Tom Page and by paying for all the transcripts produced in the course of the hearing.

This is exactly why the Traffic Safety Resource Prosecutor (TSRP) Program was created. Traditionally, prosecutors assigned to DUI and traffic courtrooms are the newest, least experienced attorneys in the office. They typically handle overwhelming caseloads, dealing with both DUI offenses as well as other misdemeanor crimes. Prosecutors typically earn substantially less than their counterparts in private firms. Every day, particularly in the DUI courtrooms, these prosecutors go up against defense attorneys with considerable experience and resources. This HGN case is a prime example. The primary duties for handling the hearing fell to a prosecutor with a little over one year experience. The defense attorney is well known for DUI defense in DuPage County. He is a member of the National College for DUI Defense and recruited nationally known defense experts to testify free of charge. Without the assistance of the TSRP program, Peoria County prosecutors surely would have been at a great disadvantage.

The TSRP program exists to address the needs of Illinois prosecutors and law enforcement in the traffic safety arena. We all have a common goal: to reduce the number of fatalities on Illinois roads and make the state’s roadways a safe place for all. We have taken important strides in that direction by succeeding at the trial court level in this hearing on the admissibility of the HGN test. The next step will be to do what we can to assist the assistant attorney general handling the case before the Illinois Supreme Court.

Whatever the issue you are dealing with or the level assistance you need, please do not hesitate to reach out to me. Every good outcome in court in traffic safety-related prosecutions, whether or not there are Supreme Court implications, saves lives. Together we can and will make a difference. As usual, if you wish to be put on my mailing list, or you need help, please e-mail me at Elizabeth.Earleywine@Illinois.gov.
By Elizabeth Earleywine, Traffic Safety Resource Prosecutor
